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General Counsel 4_
Federal m‘e"c’ﬁif. Commission MUR # é 24

999 E Street, S.E.
Washington, D.C. 20463

Re: Complaint Against Americans for Job Security

Dear Ms. Duncan :

The Bill Halter for Senate committee is writing to file a complaint, in accordance with the
Federal Election Commission’s rules, against Americans for Job Security (“AJS™), for blatantly
violating the Federal Election Campaign Act of 1971, as amended, and the Commission’s rules,
by spending more than $900,000 running an electioneering communication viciously attacking
Lt. Gov. Halter without disclosing any of the donors who paid for the advertisement. The
failure and refusal of AJS to disclose who funded this advertisement is simply a blatant, knowing
and willful violation of the law.

As explained below in detail, first, although AJS indicates in its electioneering
communications report that it is relying on the regulatory exception for true issue advocacy (11
CF.R. §114.15, that exception is no longer viable in view of the Supreme Court’s decision in
Citizens United. Second, even if that regulatory exception continues to apply, the advertisement
run by AJS does not remotely qualify for it.

The Bill Halter for Senate committee (the “Halter Campaign™) is the authorized
committee of Arkansas Lt. Gov. Bill Halter, who is seeking the Democratic nomination for U.S.
Senate in Arkansas. The primary election will take place May 18, 2010. The Halter Campaign’s
address is 424 West 4™ Street, North Little Rock, Arkansas 72114,

AJS is a District of Columbia nonprofit corporation organized under section 501(c)(6)
of the Internal Revenue Code, the address of which is 107 South West Street, PMB 551,
Alexandria, VA 22314.

501.376.2727 * P.O. Box 94226, North Little Rock, Arkansas 72190
www.blllhalter.com
[ Peid for by Bill Haiter for Senate. |

Printed on recycied paper using soy inks for a cleaner environment.
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1. The Advertisement—“Outsourcing”

The AJS advertisement in question, “Outsourcing,” charges that “as a corporate board
member, Bill Halter outsourced American jobs to Bangalore, India.” The advertisement goes on
to repeat the charge, and depicts Indians in traditional Indian garb saying “Thank you Bill
Halter.” A description of and transcript of the graphics and audio of the advertisement is
attached hereto as Exhibit 1.

This advertisement was run on broadcast and cable stations in the Little 'Rock, Fort Smith
and Jonesboro markets, and on cable in the Memphis, Monroe-El Dorado, Shreveport and
Springfield markets.

It is undisputed that the advertisement is an “electioneering communication” within the
meaning of the Act, 2 U.S.C. §434(f)93), and the Commission’s rules, 11 C.F.R. §100.29. AJS
filed an 24-Hour Notice of Disbursements for Electioneering Communications, on FEC Form 9,
on May 3, 2010. (A copy of the form is attached hereto as Exhibit 2). The Form 9 discloses that
AJS spent $893,596 purchasing time for the advertisement—an astronomical and, it is believed,
unprecedented sum for a single time buy in an Arkansas primary election.

IL. Regulatory Background

The Act, as amended by the Bipartisan Campaign Reform Act of 2002, requires that
every group that makes an “electioneering communication” must file a report disclosing either (i)
the names and addresses of all contributors of over $1,000 to the group in the previous year and
the year to date; or (ii) if the group has a segregated bank account consisting of contributions
only from individual U.S. citizens and permanent residents, the names and addresses of all donor
to that account, during that same period. 2 U.S.C. §§434(f)(2)(E) & (F). There is 7o exception
in the statute for any particular type of advertisement.

In Federal Election Comm'n v. Wisconsin Right to Life, 551 U.S. 449 (2007)(“WRTL"),
the Court held that the Act’s ban on “electioneering communications” using corporate funds or
made by a corporation, could not be applied to communications that are “true” issue advocacy
communications in the sense that they are not the “functional equivalent of express advocacy.”
To implement the decision, the Commission adopted revisions to its regulations regarding the
disclosure requirements for “electioneering communications.”

Under the Commission’s revised regulations, an “electioneering communication™ may be
made by a corporation or union using corporate or union funds if it meets certain criteria
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indicating that it is a “true” issue ad, what the Commission calls a “permissible electioneering
communication.” 11 C.F.R. §114.15.

The nature of the disclosure requirements then turns on whether there is a segregated
account, whether the electioneering communication is a “permissible” one, whether the entity
that disseminated the ad did so from a separate “clectioneering” account and how the funds were
solicited: :

(1) If the group running the advertisement maintains a segregated “electioneering”
account consisting of contributions from individuals, all donors who contributed
$1,000 or more since the prior calendar year must be disclosed, regardless of the
nature of the advertisement (11 C.F.R. §§104.20(c)(7)(i) & (c)(7)(ii)).

(2) If the group running the advertisement does not maintain such a segregated account,
and the advertisement is not a “permissible electioneering communication,” i.e., not a
“true” issue advocacy advertisement, all donors who contributed $1,000 since the
prior calendar year must be disclosed. (11 C.F.R. §104.20(c)(8)). _

(3) If the group running the advertisement does not maintain such a segregated account,
the advertisement is a “permissible electioneering communication,” and contributions
were earmarked for that communication, the donors must be disclosed. (11 C.F.R.
§104.20(c)(9)).

(4) Only in the case where the group running the advertisement does not maintain such a
segregated account, the advertisement is a “permissible electioneering
communication” and no donations were earmarked for the ad, are the donors rot
required to be disclosed.

IIL Discusgion

A. The LE ion Js No Longer 1

As noted above, the statutory requirement that donors be disclosed to any group
running any type of “electioneering communication” contains no exception for any particular
type of advertisement. There is no statutory basis, therefore, for the exemption created by the
Commission for “permissible electioneering communications,” not paid for from a segregated
account, and not made with earmarked funds. The only basis for that exception was the Court’s
decision in WRTL which the Commission interpreted to allow an exception to the disclosure
requirements for “true” issue advertisements as described in WRTL.

The Supreme Court’s decision in Citizens United v. Federal Election Commission,
130 S. Ct. 876 (2010), of course, makes irrelevant any distinction between “true” issue advocacy
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advertisements and “functional equivalent of express advocacy™ advertisements, for purposes of
the ban on use of corporate funds for electioneering communications. With that distinction gone,
there is simply no basis for the Commission to make that distinction for purposes of the
disclosure requirements of section 434 of the Act.

Indeed, Citizens United argued that the disclosure requirements should be limited to
advertisements that contain express advocacy or its functional equivalent. The Court rejected
that argument and upheld the statutory disclosure requirements, in full, with no exceptions: “We
reject this contention....we reject Citizens United's contention that the disclosure requirements

must be limited to speech that is the functional equivalent of express advocacy.” 130 S. Ct. at
91s. '

In this case, Americans for Job Security has failed to indicate on its Form 9 whether
the disbursements for the “Outsourcing” advertisements were made from donations to a
segregated bank account. If they were, of course, AJS was unquestionably required to disclose
those donors.

Even if the disbursements were not made from a segregated account, and were not
made from earmarked contributions, the exemption on which AJS relies is no longer valid, for
the reasons explained above. Accordingly, AJS has violated the Act by failing to disclose its
donors.

B. The Exemption for “Truq” Issue Advertisements Does Not Apply

Even if the regulation creating an exemption from donor disclosure for “permissible
electioneering communications” not made from a segregated account or earmarked funds were
still valid, the AJS “Outsourcing” advertisement clearly does not qualify for that exemption. The
advertisement does not remotely meet the tests for a “true” issue ad—a “permissible
electioneering communication” as defined in 11 C.F.R. §114.15.

To qualify as such an advertisement, an ad must meet three criteria:-

(1) It does not mention any election, candidacy, political party, opposing
candidate or voting;

(2) It “[d]oes not take a position on any candidate’s or officeholder’s character,
qualifications, or fitness for office;” and

(3) The ad either
(i) “Focuses on a legislative, executive or judicial matter or issue; and
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(a) Urges the public to adopt a particular position and to contact the
candidate with respect to the matter or issue; or
(b) Urges the public to adopt a particular position and to contct the
candidate with respect to the matter or issue; or
(ii) Proposes a commercial transaction.....”

The “Outsourcing” ad does not mention any election or candidacy. But it clearly does
take a position on Lt. Gov. Halter's “character, qualifications or fitness for office.” As
Lieutenant Governor, Mr. Halter obviously has nothing whatsoever to do with U.S. trade policy.
The vicious, racially offensive and, incidentally, completely inaccurate attack on Lt. Gov. Halter

is based on his tenure as a director of a private corporation. The advertisement’s reference to Lt.

Gov. Halter “as a corporate board member” is to Lt. Gov. Halter’s service on the board of
webMethods, Inc., a technology company, from 2003 until 2007. A 2004 Washington Post
article reported that the company, in 2004, opened a small 58-person office in Bangalore, India,
saving costs. However, the article did nor state that any U.S. jobs were re-located to that office
or to any other foreign location and in fact that never happened.

Further, the outsourcing of jobs by this private corporation six years ago is not a
“legislative, executive or judicial matter or issue....” It is not an issue on which any level of
government made any decision and is not proposed as an issue for any level of government.
Furthermore, the ad does not discuss any positions taken by Lt. Governor Halter during his
campaign regarding outsourcing or otherwise clarify his position on the issue. The
advertisement focuses exclusively on Lt. Governor Halter’s personal history. In addition, the
appendage of an exhortation for viewers to contact Lt. Governor Halter does not change the
conclusion that the ad does not qualify as a pure issue advertisement. See Explanation and
Justification, Electioneering Communications, 72 Fed. Reg. 72899, 72909 (December 26, 2007).

For these reasons, the “Outsourcing” advertisement does not remotely begin to qualify as

" a“permissible electioneering communication” under section 114.15 of the Commission’s rules.

CONCLUSION

For the reasons set forth above, the Commission should find reason to believe that that
Americans for Job Security has knowingly and willfully violated the Act, 2 U.S.C. §434(f), and
the Commission’s regulations, 11 C.F.R. §104.20 and require Americans for Job Security to
disclose the source of funds for these “electioneering communications.”
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Respectfully submitted,

bl B 2D

Carol Butler
Campaign Manager

Subscribed and sworn to before me this 2 “ day of May 2010.

Notary Public

OFFICIAL SEAL
MIRISSA SHAMBLIN
S NO.12368523
PULASKI COUNTY
My Commission Expires 10-15-2018

My commission expires:
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FEC FORM 9
24 HOUR NOTICE OF DISBURSEMENTS/OBLIGATIONS FOR
ELECTIONEERING COMMUNICATIONS

08/03/2010 15:03

1. Individual, Organization or Quaiified Nonprofit Corporation Msking the Disbursement/Obligations
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Americans for job Securlly

() Addrese (rumber sndstesl) L] check il Giferart than proviously repartad
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(=) Chty, State and ZIP Code C ©00000000
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() Nams of Emgloyer or Princips! Placs of Businses (o) Cocupetion
m New -0; [ oog [ ] 2v°1v° \J
3. s This Statement 4. Covering Period trough
» N ’ . 9 7 v Vv v ¥
[} Amandes (H 04 2010

5. (u) Duts of Public Distribution(s) o5’ ' “o§ ' ' 2040’ (b)Communication Titiq ThenkYou

e 'nlﬂlllrlutn):mC] IndMidual o[ umoﬁm ©[] cwutted Norprom Comoration (11 CFR 114.10)
o k] Corporation, Labor Orgarization or Quatfied Norgrott Corporaion rmubing communicaions under 11 CFR 114.18

@[] o, wectty:

7. Were the disbursements for the slectionsering communication mads exclusively 0 o]

Aszndis VA a_au

() Name of Envgloyer or Principal Pisce of Businees ) Cocupation
Amarioans for Job Sty President

9. Totsl Donations This Statament o0

10.Total Disbursements/Obfigations This Stxternant $13098.00

Undar pernaly of parjry, | curity that i sislement s tus, comect and compists.
TYPE OR PRINT NAME OF PERSON COMPLETING FORM  _ Gtaphen DeMaurs

QGNATURE _Elvctraricaly Fisd by Staphen DeMaure DATE _ 08032010
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SCHEDULE 98B PAGE 2/
s} Made or Obl 22
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Placemant Costs: Thark You
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Senste Prirary Gensral
Prosoes ORE Cther (specity)
Name of Federsl Candidite Office Sought: MHouse - Otsiugsement/Obiigation For:
* Bonale Primary General
Presidert  Olaict Otte (spacty
, R Name (Last, First, Midde iniisl) of Payee . Dute of Disbureament or Obligation
WAVP Blmtagies ww 7 0. DI YV VY
Thiing Adaese of Fayes 06 03 2010
66 Cangl Conter Pura Sulte 358 Amat
- Wals ZpCode 1580000
Almxandia VA = Communicaion Dets
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nm— - Transction (D :
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Fedaeral Election Commission .
ENVELOPE REPLACEMENT PAGE FOR INCOMING DOCUMENTS - -
The FEC added this page to the end of this filing to indicate how it was received.
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